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Statement of Facts.

This is an appeal from the United States Court

for China at Shanghai. The Cathay Trust, Limited,

is a British corporation carrying on business at

Shanghai.

On the 29th day of June, 1910, one C. R. Bemiett

transferred and assigned by a document in writing

to said corporation all his right, title and in rest to

all sums of money due and payable by one F. M.
Brooks to him in respect o"^f all contracts for the

June settlement on the Shanghai Stock Exchange.

Thereafter, and without any notice shown by the



record to have boon given to Brooks of the assign-

ment, an action was brought in the name of Bennett,

against Brooks, in the United States Court for

China, upon the contracts for the said June settle-

ment, and on the 8th da}'^ of November, 1910, the

said Brooks filed in the said action a confession of

judgment in favor of Bennett for the sum of Taels

8492.25 and authorized judgment to be entered

against hmi with interest at the rate of 7% per an-

nmu from the 28th day of June, 1910, with Court

costs. The confession of judgment concluded

:

"In consideration of the above judgment be-

ing entered against me in favor of the said C. R.
Bennett, it is understood that the shares men-
tioned in plaintiff 's petition on file herein are to

be delivered to defendant herein upon the satis-

faction of this judgment on record by the de-

fendant herein."

The shares in question were deposited with the

clerk of the said Court, and on said 8th day of No-

vember, 1910, judgment was entered in favor of the

plaintiff Bennett and against the defendant Brooks

for Taels 8492.25, with interest and costs in accord-

ance with the said confession of judgment.

On the next day, to wit, the 9th day of November,

1910, the defendant Brooks filed in the said Court a

docmnent purporting to be an assignment to him of

a judgment which other parties had obtained against

Bennett, and moved the said Court for an order set-

ting off this judgment against the judgment in favor

of Bennett. The document filed purported to as-



sign a default judgiiicnt obtained on the 3d day of

November, 1910, by Lao Lai Ting and Chun Ting Yee

against Bennett on a promissory note, the judgment

being for Taels 8993, with interest according to the

terms of a note, and costs. The purported assign-

ment was signed, "Lao Lai Ting, by his representa-

tive, Chen Tsung Tung," and "Chung Ting Yee, by

his representative, S. C. Liu." It bore the date

November 4, 1910, but according to the motion for

set-off (Trans, p. 2) the actual date of the assign-

ment was the seventh day of November, 1910.

On the twelfth day of November, 1910, The

Cathay Trust, Limited, filed its petition in the said

Court setting forth the assignment to it by Bennett

of the indebtedness upon which he had obtained the

judgment against Brooks, and praying leave to be

joined and heard as an interested party in the mat-

ter of the motion for set-off of judgments.

On the second day of December, 1910, the said

Court made an order denying the petition, and this

appeal is from that order.

Argument.

There is but one question to be decided upon this

appeal. Did the appellant have the right to inter-

vene as a party interested in the motion of the de-

fendant Brooks for set-off of judgments?



We submit that tlie appellant had such right for

the reason that it was the equitable owner of the

judgment obtained in the name of Bennett against

Brooks, and therefore the only party beneficially in-

terested therein, and as a consequence a party most

vitally interested in the question as to whether or

not the judgment against Brooks should or should

not be satisfied by set-off. Bennett was no longer

interested in the judgment in his favor. He had

transferred all his title and interest in the choses in

action out of which the said judgment arose to the

appellant. So far as the motion for set-off was con-

cerned the position of Bennett was not the same as

that of the appellant. Obviousl}^ it might very well

be to the benefit of Bennett that another judgment

obtained against him should be satisfied pro tanto

by a judgment of record in his favor, but the owner-

ship of which had entireh^ passed from hini.

The test of the right to intervene is that the j)arty

seeking such privilege shall have a direct and imme-

diate interest in the subject matter affected by the

proceeding.

Smith V. Gale, 141 U. S. 509, at 518;

Krippendorf v. Hyde, 110 U. S. 276, at 282

;

Stich V. Dickinson, 38 Cal. 608

;

Coffey V. Greenfield, 55 Cal. 382.

Especially is this true where the proceeding is of

an equitable nature.

Florida v. Georgia, 111 U. S. 478, at 492;

Marsh v. Green, 79 111. 385, at 387.



In order that the appellant Jierein might protect

its direct and immediate interest in the subject mat-

ter of the motion for set-off and avoid the loss which

it alone would suffer through the granting of the

motion it was imperatively necessary that it should

he permitted to appear and he heard on that motion.

Law courts have long exercised an equitable pow-

er, incidental to their jurisdiction over their judg-

ments and litigants and entirely independent of stat-

ute, of setting off mutual judgments against each

other.

Freeman on Judgments, Vol. II, sec. 467a;

Black on Judgments, Vol. II, sec. 1000

;

Brown v. Hendrickson, 39 N. J. Law 239

;

Brown v. Warren, 43 N. H. 430;

Lattimer v. Lattimer, 21 S. E. (s. c.) 334.

Since the power is equitable in its nature it is ex-

ercised according to the rules of equity, and will

only be used in furtherance of substantial justice.

Simson v. Hart, 14 Johns. 62

;

Brown v. Hendrickson, supra

;

Simmons v. Reid, 31 S. C. 389.

As stated in Brown v. Hendrickson, supra

:

"The doctrine is a purely equitable one, and
will be administered in all cases upon such
equitable terms as will promote substantial jus-

tice. These applications being founded on no
positive statute, or any fixed rule which compels
the court to grant them, are addressed to the

discretion of the court, and, in the exercise of

that discretion, even where the set-off might
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legall}^ be made, if the court sees that injustice

will be done by granting the order of set-off, it

should be refused."

And in Smison v. Hart, supra

:

"Suitors may ask the interference of courts,

in effecting a set-off (of judgments) not ex

dehito jiintitiae, but ex gratia curiae/'

In short the action of a Court of law in setting off

judgments should be governed by the equities of the

situation. The appellant in the present case in peti-

tioning that it be peiinitted to intervene only asked

to be put in the jDOsition to present these equities.

Its petition showed that it was the party directly in-

terested in presenting any equities there might be

in opposition to the motion and the party to suffer

in the event that such equities were not duly con-

sidered by the Court. AVe submit that this w^as

sufficient showing to entitle the appellant to inter-

vene. That equities which would have caused the

Court, in the exercise of a sound discretion, to deny

the motion for set-off w^ere, or might have, been pres-

ent can in our opinion readih^ be shown.

We shall assmne first, for the purpose of the

argument that the ap^Dellant, as the assignee from

Bennett of the cliose in action out of which the judg-

ment against Brooks arose was in no better position

than Bennett himself would have been and that the

appellee was m as favorable a position as he w^ould

have been had the judgment which he attempted to

set-off been one which he himself had obtained



against Bcniictt. lu that event the ajjpellant should

have been permitted to establish any equities which

Bennett himself might have shown to defeat the

set-off. For instance the judgment against Bennett

might have already been satisfied of record or actu-

ally paid. In either event the right of set-off would

be defeated. Or there might be a motion pending

for the vacation of the judgment against Bennett.

It was a default judgment obtained only six days

before the motion by Brooks for set-off*. A showing

of the pendency of such motion would, we think, if

not resulting in a denial of the motion for set-off

without prejudice, at least have postponed the

Court's action until the motion for vacation of this

judgment had been decided. Other instances could

no doubt be enumerated of equities which Bennett

himself under the situation assumed could have

shown to defeat or abate the motion for set-off, but

we think that the illustrations given will suffice to

demonstrate the point w^e wish to make, that under

the most unfavorble aspect conceivable the apiDellant

should at least have been permitted to intervene for

the purpose of setting up the equities which Ben-

nett himself could have urged.

But the appellee was not in the position of having

himself obtained a judgment against Bennett. In-

stead of that being the case the appellee had ac-

quired by assignment (assuming its validity) a judg-

ment obtained by third parties against Bennett upon

a transaction in which the appellee was in no manner

interested. This judgment appears to have been
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rendered against Bennett on the third day of No-

vember, the purported assignment to Brooks ap-

pears to have been executed on the seventh day of

November and to have been tiled in Court on the

nintli day of November. The date of the judgment

in favor of Bennett and against Brooks was the

eighth day of November, 1910. It will be seen,

therefore, that Brooks acquired whatever rights he

derived from the assignment to him one day before

the entry of the judgment against him. In some

cases it has been at least intimated that a judgment

debtor cannot set-off a judgment acquired by him

after the commencement of the action in which judg-

ment against him was rendered. See Ames v. Bates,

119 Mass. 397 ; Black on Judgments, Vol. II, § 1003.

"VVe believe the weight of authority to be, however,

that the judgment creditor can have set-off against

the judgment adverse to him any judgment acquired

by him prior to the execution of the first judgment.

We are now discussing the situation unaffected by

any change in the ownership of the first judgment.

But even where the original judgment creditor is

still the owner of the first judgment the question can

always be raised, Is the judgment debtor the abso-

lute owner of the judgment which he claims to have

acquired and of which he is attempting to avail

himself by way of set-off ?

From Black on Judgments, Vol. II, sec. 1003, we

quote as follows:

"To enable a person to procure the setting off

of one judgment against another on motion, he



must 1)0 the absolute owner of the .iudii:inent in

his own right. And a party will not be allowed

to set off a judgment of which another is the

equitable owner, where the fact is known to him
when making the motion. But it is also held

that the use—i)laintilf'—one to wdiose use a
judgTiient has been obtained in the name of an-

other—has an equitable right to use the judg-
ment by way of set-off. And so also has one
who acquired the judgment by assignment be-

fore the bringing of the action in which the

judgment against himself was rendered. But a
judgment purchased by a party with a view to

set it off, and upon condition that if he failed to

obtain the set-off on motion, the assignment
should be void and the assignor should pay the

costs of the motion, cannot be set off."

The foregoing suggests equities which might be

urged against set-off in the present case arising out

of the mere circumstance that the appellee acquired

the judgment he is attempting to set-off hij assign-

ment.

Bennett would have been able to urge such equities,

but Bennet was no longer interested in urging them.

The apiDcllant is his successor in interest and asks

only that it be put in a position to urge them. As
a matter of fact it appears from the transcript

(Trans, p. 5) that the purported assignment upon

which the appellee relies was not executed by the

plaintiffs Lao Lai Ting and Chun Ting Yee in the

action against Bennett but by parties signing as

their representatives. There is nothing in the rec-

ord to show that these representatives had authority

to execute a valid assignment of this judgment. We
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do not know that the assignment was not entirely

valid. All that we maintain is that Bennett could

have questioned such validity, and that the appellant

as his successor in interest should have been accord-

ed that right.

Our discussion thus far has been directed toward

showing that the appellant was entitled to intervene

even if its iDOsition in opposition to the motion for

set-off would have been no stronger than that of

Bennett. We now respectfully submit the proposi-

tion that the appellant, by virtue of the assigmnent

to it from Bennett, would have been in a more fav-

orable position on the motion than Bennett would

have been had there been no such assigmnent. From
the opinion of the trial Court (Trans, pp. 13, 14) it

appears that if it had been shown that appellant had

made known to appellee the fact of the assignment

from Bennett to it, the petition of the appellant for

right to intervene would have been granted. But even

admitting for the present argument that the failure

of the appellant to give notice to the ai3pellee of the

assignment from Bennett would have been fatal to

its position in opposing the set-off, the only point

for the trial Court to decide on appellant's petition

for right to intervene was the question as to whether

appellant had such right. It appears that the coun-

sel for appellant (Trans, j). 14) stated in his argu-

ment before the trial Court that Brooks did have

notice of the assigmnent, but the trial Court in its

opinion rejected this on the ground that it was a

mere statement of counsel, and that no such allega-
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tiou appeared iu the petition. But we submit that

even the reference by the trial Court to the question

of the elfect of notice to the appellee of the assign-

ment was premature. If relevant, notice would he

a matter of proof on the issue of the right to set-off

at the hearing of the motion after the appellant IwA

been permitted to intervene and be heard on that

motion. As has been slioivn, the test of the right to

intervene is the presence in the petitioner of an in-

terest in the subject matter of the proceeding. The

petition of appellant for right to intervene suffi-

ciently sets up such interest. All that tee need to

contend for is that the appellant should have been

placed in a position to prove at the proper time that

Brooks did have notice of the assignment.

The foregoing is based on the assumption that the

appellant, if allowed to intervene, would have been

unsuccessful in resisting the appellee's motion for

set-off unless it could be shown that the appellee had

notice of the assigmnent. We do not believe, how-

ever, that such a ruling would have been proper.

The doctrine of those cases which hold that set-off

of judgments will be ordered even as against an

assignee proceed on the theory that the assignee

takes the judgment subject to the equities in favor

of the judgment debtor at the time of the assignment,

one of which is to set off any judgment which he

may have against the judgment creditor at the time

of the assignment or which he may thereafter ob-
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taiu upon a cause of action existing in his favor at

the time of the assignment.

Whitehead v. Jessup, 43 Pac. (Colo.) 1042;

Brown V. Hendrickson, supra;

Button V. Mason, 52 S. W. (Tex.) 651.

But there was no judgment against Bennett at the

time of the assignment from him to the appellant

and there was no cause of action in favor of the

appellee at the time of such assignment. The as-

signment by Bennett to appellant w^as on June 29th,

1910. The assignment from Lao Lai Ting and Chun

Ting Yee to the appellee of their judgment against

Bennett was not until November 7, 1910.

We discuss this assignment to appellant as having

the same effect as an assignment of the judgment

itself to him as of that date. For the assignee of a

cause of action at common law became the equitable

owner of the chose and of the judgment at any time

later obtained thereon.

Freeman on Judgments, Vol. II, § 425

;

Black on Judgments, Vol. II, § 943.

An assignee of the judgment w\as in no better posi-

tion. At common law^ such assignee w^as merely the

equitable owner of the judgment.

Black on Judgments, Vol. II, § 940.

And it is the conmion law with wiiich we are con-

cerned in this case.

Act of June 30, 1906, §§ 4, 5;

U. S. Comp. Stats. Sup. 1907, page 709.
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It is a fundamental principle that an assignee of

a judgment takes it subject to all the equities sub-

sisting between the original parties and occupies

no better position and acquires no firmer rights than

his assignor possessed.

Black on Judgments, Vol. II, § 953

;

Freeman on Judgments, Vol. II, § 427.

But what were the equities in favor of the appellee

at the time of the assignment to appellant?

We quote from Black on Judgments, § 954

:

"As a deduction from the rule that the as-

signee of a judg-ment takes it subject to all the

equities subsisting between the original jjarties,

many of the cases sustain the doctrine that one

judgment may be set off against another, al-

though one of the judgments has been assigned

to a third person for a valuable consideration

and without notice of the existence of the other

judgment, provided the right of set-off existed

at tlie time of the assignment. Other decisions,

without going to this length, hold that such

judgii:ients may be set off where one of them was
fraudulently assigned for the very purpose of

preventing such offset. And others go no fur-

ther than to declare that if the assignee has

notice of the other judgment, he will take sub-

ject to the equitable right to set it off. Still

another view^ is that the equity in question can-

not prevail over the assignment miless the

assignee was insolvent at the time of the

assignment. But a considerable proportion

of the authorities take the broad ground
that the right to set off' of judgments
is permitted only where it will infringe on
no other right of equal grade, and further,

that an assignment of one of the judgments de-
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stroys that mutuality which is an essential con-

dition to the light of set-off, and consequently,

that this etjuity will not be permitted to aff'ect

an assignee for value and in good faith."

"We quote from Freeman on Judgments, § 427

:

"The power of the court to set off one judg-

ment against another is not terminated by an
assigmnent. 'A purchaser and assignee of a
judgment, even for a valuable consideration, and
without notice, takes subject to a right of set-off

existing at the time of the assignment; for an
assignee takes subject to all equitable as well as

legal defenses which can be urged as'ainst the

assignor.' Where an insolvent judgment de-

fendant I'ecovered a smaller judgment against

the plaintiff, it was held that the latter had, eo

instanti, an equitable right to set off his judg-
ment agamst it, of which right he coidd not be
defeated by an assignment. However, there are
other cases directly antagonistic to those just

cited, and which limit the authority to set off

one judgment against another, after assignment
made, to cases where it can be shown that the

assignor vras insolvent at the time of the assign-

ment of his judgment. The rule sustained by
the majority of the authorities upon the subject
is, that a set-off will be allowed or refused allow-

ance, as against an assignee of a judgment, as

to the court may seem equitable. If the assign-

ment was made to him to avoid the pajTiient of
the claim sought to be set off, or with notice of
the existence of the right of set-off, or where,
because of the 'insolvency of the assignor at the

time of the assignment, the party claiming the

right of set-off had no other means of collecting

his debt', and in all other cases, where the allow-

ance of the set-off will promote substantial jus-

tice, the court will enforce the right of set-off,

even against an assignee. But if a judgment has
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been in good faith and for a valuable considera-

tion assigned to a third party before applica-

tion for a set-olf is made, such third person is

the real party in interest, and no set-off can or-

dinarily be allowed."

We quote from Hovey v. Morrill, 61 N. H. 9, at

page 12:

"Cases often occur in which the set-off of one

judgment against another is allowed, regard-

less of a prior assignment of one to a third per-

son. Such cases are, where the assignee has

taken the judgment charged with notice of the

right of set-off as an existing defense (49 N. H.

395) ; where, through insolvency of the assignor

at the time of the assignment, the party claun-

ing the ris^ht of set-off had no other means of

collecting liis debt (10 Paige Ch. 369); and
where, in anticipation of an application to make
the set-off, the assignment was made for the

purpose of defeating the right. (2 McCord
318.) These cases may be regarded as exceptions

to the rule, and so decided on the sufficient

ground that injustice would be done in any
other way; or they may be regarded as not

within the rule, and that the assignments under
the circumstances of those cases could not have

been made in good faith. In all cases where the

assig-nment is without consideration, not in good

faith, or fraudulently made to defeat the appli-

cation, the court will direct the set-off to be

made." (Citing cases.)

The above authorities are more favorable to the

appellant herein than is necessary to establish its

right. Admitting that at the time of the assignment

from Bennett to the appellant, the latter took subject

to all equities in favor of the appellee, there was, so
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far as this record shows, not a single equity in favor

of the appellee. It is true that there was at the time

of such assigmnent a cause of action against Bennett

and in favor of Lao Lai Ting and Chun Ting Yee,

which was some six months afterwards reduced to

judgment and the judgment thereafter assigned to

the appellee. Manifestly, this cause of action in

favor of Lao Lai Ting and Chun Ting Yee was not

an equity affecting the assignment from Bennett to

the appellant, because at the time of that assigmnent

the appellee had no interest in the claim of said Lao

Lai Ting and Chun Ting Yee against Bennett. The

appellee, as assignee, from Lao Lai Ting and Chun

Ting Yee, acquired no greater rights than those par-

ties possessed. Those parties had no equity affecting

the assignment from Bennett to the appellant.

Therefore, the appellee acquired no such equity from

them. Admitting that if he had acquired the judg-

ment against Bennett prior to the assignment from

Bennett to the appellant, the judgment in his hands

would then have been an equity affecting such as-

sigmnent, the fact remains that the appellant did

not acquire this judgment until more than six months

after Bennett had parted with all his rights and the

appellant was the absolute owner thereof.

In the cases of Ames v. Bates and Freeman v.

Bates, reported together in 119 Mass., at -page 397,

the equitable owner of the judgment in the first

action was one Williams who purchased of Ames,

after the latter had commenced action, the claim

upon which the judgment Avas recovered. This pur-
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chase was made subsequent to the purchase by Bates

of the claim of one Freeman against Ames, which

latter claim was the foundation of the judgment in

the second action. At the time Williams made his

purchase, he had no knowledge of the claim of Free-

man against Ames. Judgment was recovered in the

first action by Williams in the name of Ames against

Bates and in the second action b}^ Bates in the name

of Freeman against Ames. Bates thereafter moved

that the latter judgment should be set off against the

former judgment, which motion was denied.

We quote from the opinion at page 399

:

"However this (the right to set off) might be as

to Ames hunself, it is clear that as to the as-

signee of ilmes, Bates should not be allowed to

effect this change. When the equitable rights of

third parties would be affected by a set off of

this character, it is not to be made to the injury
of intervening rights honestly acquired.

"When the assignee bought the claim sued b,y

Ames, he took it subject to all legal defenses
and also to all demands which might properly
have been pleaded in offset or diminution of it,

but the right thus acquired should not be de-

feated either wholly or partially, even if it be
assumed that Bates having purchased a claim
against his creditor which had no relation to and
did not grow out of the claim sued, might have
been permitted by leave of the court if he had
recovered judgment thereon, to off-set it against
the judgment recovered by his creditor. The
assignee having no knowledge of any such claim,

could have contemplated no contingency so re-

mote as this, and to permit the off-set would be
to disregard his just rights."
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AVo respectfully submit that under the facts of

the present case, the equities were all with the ap-

pellant. We ]ia\e, perhaps, gone further than we

needed to go in showing that had the appellant been

permitted to intervene, it would have prevailed. In

our opinion, to entitle a party to intervene it is only

necessary to show an interest of the party in the

subject matter of the proceeding which will be af-

fected b}'' the decision therein. That the appellant

had such interest is manifest, but for the purpose

of making clear the importance of this appeal, we

have deemed it not improper to go further and to

show that equities of a most substantial character

were affected. Indeed, we think that we have shown

that had the appellant been allowed to intervene it

would, under a correct application of the law, have

prevailed in its opposition to the motion for set-off.

No tardiness in petitioning for the right to intervene

can be imputed to the apiDcllant. The motion for set-

off of judgments was. made November 9, 1910. The

appellant petitioned for the right to intervene No-

vember 12, 1910. Until the appellee made his mo-

tion for the set-off of a judgment which he had

acquired only two days before, there had been no

occasion for the appellant to assert its title to the

judgment against appellee or ask i3ermission to in-

tervene in any proceeding. When the occasion did

first arise the appellant sought the right within

three davs thereafter.
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We respectfully siihiiiit that the order oi' the trial

Court denying the appellant the right to intervene

should be revei'sed.

Chickeiung & Grfx}Ory,

Attorneys for Appellant.




